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DELEGATED POWERS AND LAW REFORM COMMITTEE

AGENDA

17th Meeting, 2020 (Session 5)

Tuesday 19 May 2020

The Committee will meet at 12.30 pm in the Robert Burns Room (CR1).

1. Decision on taking business in private: The Committee will decide whether to
take item 4 in private.

2. Instruments subject to made affirmative procedure: The  Committee  will
consider the following—

 Release of Prisoners (Coronavirus) (Scotland) Regulations 2020
(SSI 2020/138) 

3. Instruments subject to negative procedure: The Committee will consider the
following—

Criminal Justice (Miscellaneous Temporary Modifications) (Coronavirus)
(Scotland) (SSI 2020/137);
 Homeless Persons (Unsuitable Accommodation) (Scotland) Amendment 
Order 2020 (SSI 2020/139);
Census (Scotland) Regulations 2020 (SSI 2020/143)

4. Private International Law (Implementation of Agreements) Bill (UK
Parliament legislation): The Committee will consider a written response from 
the Scottish Government.

Andrew Proudfoot
Clerk to the Delegated Powers and Law Reform Committee

Room T1.01
The Scottish Parliament

Edinburgh
Tel: 0131 348 5212

Email: Andrew.Proudfoot@parliament.scot
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

17th Meeting, 2020 (Session 5) 
 

Tuesday 19 May 2020 
 

Instrument Responses 
 

INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 

Homeless Persons (Unsuitable Accommodation) (Scotland) Amendment Order 
2020 (SSI 2020/139) 
 
On 7 May 2020, the Scottish Government was asked: 
 
1. Articles 2(1) and 3(1) of the Order (and the headings above those articles) refer 

to amending the “Homeless Persons (Unsuitable Accommodation) Order 
(Scotland) 2014”. Is it agreed that there is an error, insofar as SSI 2014/243 (as 
cited in footnote (b) under article 2(1) on the first page) is actually entitled the 
“Homeless Persons (Unsuitable Accommodation) (Scotland) Order 2014”? 
 

2. Is the meaning of the following terms in Article 2(2) of the Order sufficiently clear? 
a. Could it be clearer what is (and what is not) a “short period of time” (in the 

definition of “community hosting” inserted by article 2(2)(b))? Should this 
be defined by reference to a maximum period of time? 

b. In relation to the definition of “shared tenancy accommodation” inserted by 
article 2(2)(d): 

i. Please explain the policy intention that underlies this definition. 
ii. The word “congregate” appears to be used as an adjective rather 

than as a verb: 
1. Does “congregate” have a particular meaning in this context 

and is that meaning sufficiently clear? 
2. How could "shared" tenancy accommodation not be 

"congregate in nature”? 
iii. Is it sufficiently clear what amounts to “large scale” accommodation 

and how that differs from “small scale” accommodation? 
iv. Is it sufficiently clear what amounts to a “good standard”? 

 
3. Article 3(1) refers to the “modifications in this paragraph”. Is it agreed that there is 

an error, as the modifications are contained in paragraphs (2) and (3) of Article 
3? 
 

4. In respect of these issues, is corrective action proposed, and if so, what action is 
proposed and when? 

 
On 12 May 2020, the Scottish Government responded as follows: 
 
1. Thank you for drawing this to our attention. We agree that these are errors. The 
correct name of the instrument referred to is the Homeless Persons (Unsuitable 
Accommodation) (Scotland) Order 2014. 
 
2. We do not consider that it is necessary to define what is a “short period of time” by 
reference to a maximum period of time. Local authorities provide accommodation to 
different homeless households with varying needs. We do not want to restrict the 
provision of otherwise appropriate accommodation by introducing a time limit in which 
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a household can be placed in community hosting accommodation, bearing in mind 
that section 29 is an interim duty to provide accommodation. There are a number of 
matters in the Homeless Persons (Unsuitable Accommodation) (Scotland) Order 2014 
which are left to the judgement of the local authority, including for example article 5(b) 
which provides that accommodation is unsuitable where it is not in the “locality of 
facilities and services”. Where appropriate, Scottish Ministers can provide guidance to 
local authorities on the exercise of their homelessness functions to which local 
authorities are required to have regard by section 37(1) of the Housing (Scotland) Act 
1987. 
 
Bi. This Order extends the Homeless Persons (Unsuitable Accommodation) 
(Scotland) Order 2014 to apply to all homeless households. There are varying needs 
from accommodation for each type of household group and Scottish Government 
policy is to allow local authorities to provide additional types of temporary 
accommodation which it considers suitable for the specific needs of the 
household, whether an individual or a family.  Shared tenancies are arrangements 
where local authority homeless applicants agree to share temporary 
accommodation with other applicants, while waiting for permanent settled 
accommodation. 
 
Bii. In the context of housing, congregate housing is used to mean a type of larger 
scale accommodation arrangement in which each individual has a private bedroom or 
living quarters but shares other facilities (such as dining room or recreational facilities) 
with other residents. Shared Tenancy accommodation is model where applicants can 
share small scale housing (such as a flat or house) with other applicants. 
 
Biii. Scottish Government is content that the meaning of small and large scale 
accommodation, in the context of local authority temporary accommodation, is 
sufficiently clear. There are a number of matters in the Homeless Persons (Unsuitable 
Accommodation) (Scotland) Order 2014 which are properly left to the judgement of 
the local authority, and the Scottish Government is content that it is for local authorities 
to decide, in accordance with any applicable guidance issued under section 37(1) of 
the 1987 Act, whether accommodation is small scale (in the normal meaning of the 
term) and meets the definition of “shared tenancy accommodation”.  
 
Biv. Scottish Government is content that the meaning of “a good standard”, in the 
context of local authority temporary accommodation, is sufficiently clear. There are a 
number of matters in the Homeless Persons (Unsuitable Accommodation) (Scotland) 
Order 2014 which are properly left to the judgement of the local authority, and Scottish 
Government is content that it is for local authorities to decide, in accordance with any 
applicable guidance issued under section 37(1) of the 1987 Act, whether 
accommodation  can be said to be of a good standard (in the normal meaning of that 
term). 
 
3. Thank you for drawing this to our attention. It is agreed that there is an error in 
Article 3(1), which should refer to the “modifications in this Article” and not to the 
“modifications in this paragraph.”  
 
4. The Scottish Government proposes to deal with the errors referred to at paragraphs 
1 and 3 of this response by way of correction slip.  
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Cabinet Secretary for Justice 

Humza Yousaf MSP 

T: 0300 244 4000 
E: scottish.ministers@gov.scot 



Bill Bowman MSP  
Convener 
Delegated Powers and Law Reform Committee 
Scottish Parliament 
Edinburgh 

EH99 1SP 

___ 
14 May 2020 

Dear Bill, 

Private International Law (Implementation of Agreements) Bill 

Thank you for your letter of 12 May regarding the UK Private International Law 
(Implementation of Agreements) Bill for which I have lodged a Legislative Consent 
Memorandum (LCM) with the Scottish Parliament. The LCM recommends the Scottish 

Parliament give consent to the Bill in terms of the provisions which include Scotland.  

Your letter requests further information on the exercise of the delegated power created by 
clause 2 of the Bill. This delegated power allows future international agreements on private 

international law (PIL agreements) to be implemented in domestic law by regulations. Your 
questions concern the exercise of that power by the Secretary of State (with Scottish Ministers’ 
consent).  

Your first question is in what circumstances does the Scottish Government consider that 
it will be appropriate for the power to be exercised by UK Ministers as opposed to by 
the Scottish Ministers, and vice versa?  

The Bill is drafted on the basis that the Scottish Ministers have power to implement PIL 
agreements but it also provides scope for that power to be exercised by UK Ministers with the 
consent of the Scottish Ministers, acknowledging that the implementation of international 
agreements is a devolved area.  

The circumstances in which the Scottish Government consider that it will be appropriate for 
the power to be exercised by UK Ministers as opposed to by the Scottish Ministers would be 
driven by consideration of whether this would be in Scotland’s best interests. It may be 

beneficial for implementation to take place in one set of UK rules depending on the context in 
some cases due to the benefits of simplicity for the user of the legislation depending on the 
surrounding legislation in implementing the PIL agreement in question. Legislation in this area 
has in the past been taken forward on a UK basis and it may be convenient and in Scotland’s 

best interests in appropriate cases for it to be so in the future. For example, such as 
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implementing the Lugano Convention where it may be convenient and sensible for the 

Convention to be implemented through a single set of regulations across the whole of the UK 
rather than having separate regulations for Scotland.  

The delegated power under clause two is clearly defined and narrow, being only applicable to 

the field of PIL agreements. This places appropriate limitations on the scope with which this 
delegated power could be used by the Secretary of State for Scotland, in addition to the 
requirement that this power is only exercised with Scottish Ministers consent.  

Circumstances in which the Scottish Government consider that it will be appropriate for the 
Scottish Ministers to exercise the power would be circumstances such as where this is more 
expeditious, or where the different legal systems throughout the UK warrant it due to the 
procedure and process differences, or where a convention was only going to be implemented 

in Scotland as was the case with the Hague Convention of 13 January 2000 on the Protection 
of Adults. 

PIL agreements are generally comprised of technical sets of rules or procedures, the details 

of which have already been carefully negotiated, usually following consultation with relevant 
experts in the sector before ratification of the agreement. The substantive rules contained in 
the agreement cannot be amended on implementation and domestic legislation is likely to 
consist of stating the provisions of the agreement. Outwith the convention’s provisions 

domestic implementing legislation tends to define uncontroversial matters such as which court 
or which public body fulfils a designated role under the convention.  

The second question asks Where the powers are exercised by UK Ministers with Scottish 

Ministers’ consent, how will the Scottish Government help facilitate scrutiny by the 
Scottish Parliament? As the Parliament is aware, the Scottish Government believes that the 

Scottish Parliament should be afforded the opportunity to effectively scrutinise the exerc ise of 
legislative powers within devolved competence. That is why the Parliament and the Scottish 

Government are in discussion on a new protocol for scrutiny of Scottish Ministers’ consent to 
UK SIs in devolved areas arising from EU withdrawal, building on the existing protocol. Those 
discussions have been positive: the main elements of the new protocol have been agreed and 
I hope that it will be in place soon. 

It is the Scottish Government’s intention that the new protocol should cover all instruments 
proposed to be made by UK Ministers arising from EU exit and relating to devolved matters. 
This would include instruments under the UK’s Private International Law  (Implementation of 

Agreements) Bill, so the Parliament would be able to consider proposals by Scottish Ministers 
to consent to such instruments. My colleague Michael Russell wrote to the then Minister for 
the Cabinet Office, David Lidington, last year setting out our expectations for the new protocol 
and discussions with the UK Government have taken place at official level. 

I hope the new protocol reassures the Committee that where this power is exercised by the 
Secretary of State, there will be formal means by which the Scottish Parliament can scrutinise 
such regulations, and be notified that the regulations had been laid before the UK Parliament.  
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I trust the information in this letter assists the Committee in its consideration of the power in 

the Private International Law (Implementation of Agreements) Bill to make subordinate 
legislation. 

 HUMZA YOUSAF 
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